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[4110-02-M] 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 


Office of Education 
[45 CFR Part 115] 


LOCAL EDUCATIONAL AGENCIES IN AREAS 
AFFECTED BY FEDERAL ACTIVITY 


Proposed Requirements Governing Federal 
Assistance Awards 


AGENCY: Office of Education, HEW. 


ACTION: Notice of Proposed Rule- 
making. 


SUMMARY: This document estab- 
lishes certain requirements governing 
the awarding of Federal assistance to 
school districts that enroll certain cat- 
egories of children receiving free 
public education in areas affected by 
Federal activities, and arrangements 
made by the Commissioner under Sec- 
tion 6 of Pub. L. 81-874. These pro- 
posed amendments incorporate into 
the current regulations recommenda- 
tions suggested in GAO Report HRD- 
76-116 and other changes considered 
necessary for the improved adminis- 
tration of the program. The regula- 
tions will eliminate several unclear 
areas that have caused applicants con- 
cern and establish uniform determina- 
tion of eligibility for those who work 
on Federal property. 


DATES: Comments must be received 
on or before January 25, 1979. Public 
meetings will be held in three cities. 
The sites will be a meeting room of a 
local school in each area. The date and 
time for each meeting follows: 
Atlanta, Georgia, January 16, 1979— 
9:00 a.m. to 1:00 p.m. 
Denver, Colorado, January § 17, 
1979—9:00 a.m. to 1:00 p.m. 
Washington, D.C., January 25, 
1979—9:00 a.m. to 1:00 p.m. 


ADDRESSES: Comments should be 
addressed to Mr. William L. Stormer, 
United States Office of Education, 
Room 2107-A, FOB-6, 400 Maryland 
Avenue, SW., Washington, D.C. 20202. 
Written comments received in re- 
sponse to this notice will be available 
for public inspection at the office indi- 
cated above on Mondays through Fri- 
days between 8:30 a.m. and 4:00 p.m., 
except on Federal holidays. 
The public meetings will be held at 
the following locations 
Atlanta, Georgia—King Middle 
School, 218 Pryor Street, S.W. 
Denver, Colorado—Gove Junior 
High School, 4050 East 14th 
Avenue at Colorado Boulevard 
Washington, D.C.—Board Room 
Presidential Building, 415 12th 
Street, N.W. 


FOR FURTHER INFORMATION: 
William L. Stormer, (202)245-8427. 


PROPOSED RULES 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The amendments to section 3 of 
Pub. L. 81-874 made by Pub. L. 93-380 
created subcategories of “A” and “B” 
children. These subcategories are used 
in computing various amounts to 
which local educational agencies 
(LEAs) are entitled. Computations are 
based upon determinations of a local 
contribution rate (LCR) in § 115.30 of 
the current regulations. 

A State educational agency, in rec- 
ommending to the Commissioner a 
LCR, may group local educational 
agencies on the basis of their compara- 
bility. The proposed regulations list 
more complete criteria for selecting 
comparable LEAs. By such groupings 
various contribution rates may be cal- 
culated that more nearly reflect the 
local effort toward the education of a 
child than a Statewide calculation 
would. 

These proposed regulations amend 
the procedures for selecting compara- 
ble districts and require that all LEAs 
using the comparable method ap- 
proach to calculate their LCR must 
submit data on at least five of the cri- 
teria, two of which must be legal clas- 
sification or grade levels maintained, 
and economic characteristics. These 
proposed regulations permit States to 
use an alternate method of establish- 
ing comparable group rates for cases 
in which a limited number of the local 
educational agencies claim federally- 
connected pupils, and where a major- 
ity of the local educational agencies 
provide free public education in a ma- 
jority of public elementary and sec- 
ondary schools in the State. The proc- 
ess of selecting comparable LEAs and 
the process of calculating the local 
contribution rate are two distinct proc- 
esses. While the former may have a 
bearing on the actual rate calculated, 
the method of calculating the rate is 
established in Section 3(d)(3) of Pub. 
L. 81-874. 

The GAO Assessment of the Impact 
Aid Program, HRD-76-116, October 
15, 1976, contains several recommen- 
dations that would help insure that 
Federal impact payments to local edu- 
cational agencies are equitable; e.g., 
regulations to minimize the chance of 
local educational agencies overstating 
or understating claims for Impact Aid 
funds. 

Pub. L. 81-874 does not define “‘em- 
ployed on” Federal property. While 
the Office of Education uses the terms 
“working on” and “employed on” syn- 
onymously, it has accepted claims for 
children whose parents may have been 
working temporarily on Federal prop- 
erty on the day of the parent-pupil 
survey. However, as stated in House 
Report No. 2287, 81st Congress 2d Ses- 
sion (1950), the law attempts to reim- 


burse LEAs for the burden imposed 
upon them because of the tax-exempt 
status of the Federal property. It was 
not intended to include those children 
whose parents are temporarily em- 
ployed on Federal property. 


The LEAs interpretations of the 
term “employed on” Federal property 
may have varied slightly. Some LEAs 
have stated in their instructions that 
parents who operated routes, such as 
milk, newspaper, or soft drink routes, 
may be eligible if they are on the Fed- 
eral property on the survey date; 
other LEAs have omitted such refer- 
ences. The proposed definition pro- 
vides precise guidance as to the mean- 
ing of the term “employed on” Federal 
property and complies with the recom- 
mendation from the GAO report. 

The definition would exclude per- 
sonnel employed by private companies 
or businesses subject to local taxation, 
that are engaged in providing services 
on Federal property; i.e., milk, soft 
drink and other delivery persons; fu- 
neral directors, and individuals in simi- 
lar employment situations. Public 
agency employees such as itinerant 
teachers, and nurses providing inter- 
mittent services also would be ex- 
cluded. Among those eligible under 
this definition would be a number of 
privately employed construction work- 
ers, shipbuilders, and loggers working 
on Federal property, if they are work- 
ing there other than on an intermit- 
tent basis, or those providing service 
for the Federal Government, and 
spending a majority of their work time 
on Federal property. 

The Commissioner has determined 
to clarify the standards for the Com- 
missioner’s use of section 6 authority 
in arranging for free public education 
for children residing on Federal prop- 
erty or for children of members of the 
uniformed services. As the racial de- 
segregation problems which were para- 
mount in the fifties and sixties are re- 
solved, and different legal and eco- 
nomic considerations become impor- 
tant, the need is for clearer guidance 
on what is meant by “able” and ‘“‘suit- 
able” in the phrase able to provide a 


suitable free public education. With- 


out more definite criteria by which to 
evaluate the terms ‘able’ and “suit- 
able” the status of the existing 24 sec- 
tion 6 schools may continue. 


A comparable free public education 
is to be provided by the Commissioner 
when the Commissioner determines, 
after consulting with the State educa- 
tional agency, that no LEA is able to 
provide a suitable free public educa- 
tion for children of members of the 
Armed Forces on active duty. This 
broad directive from Congress (Section 
6(a) of Pub. L. 81-874) suggests more 
specific criteria in order to evaluate 
present situations. 
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Whether free public education is 
suitable or not is governed generally 
by State standards, except that Eng- 
lish must be the primary language of 
instruction. The Commissioner does 
have discretion to consider whether a 
Section 6 arrangement would, because 
of political and social factors, be detri- 
mental to the children to be served. 

A local educational agency is gener- 
ally considered able to provide suitable 
free public education to children resid- 
ing on Federal property if it has the 
legal authority and actual or potential 
financial resources to do so. 

The proposed regulations add explic- 
it wording to § 115.52 clearly requiring 
Federal employing agencies serving 
Puerto Rico to document an employ- 
ee’s being normally subject to transfer 
or reassignment to areas where Eng- 
lish is the primary language of in- 
struction. This clarifies an ongoing 
Office of Education policy that con- 
cerns eligibility to attend section 6 
schools for children of a parent em- 
ployed by the United States in Puerto 
Rico. 

These regulations will be entirely re- 
written with improved style and clar- 
ity, and will conform to anticipated 
new legislation affecting assistance to 
education in federally affected areas. 
Another Notice of Proposed Rulemak- 
ing reflecting those changes is planned 
for early 1979. 

Comments: All written comments 
must be received on or before January 
25, 1979. 

(Catalog of Federal Domestic Assistance 
Program No. 13.478, School Assistance in 


Federally Affected Areas—Maintenance and 
Operation.) 


Dated: August 23, 1978. 


ERNEST L. BOYER, 
U.S. Commissioner of Education. 


Approved: November 28, 1978. 
JOSEPH A. CALIFANO, JYF., 
Secretary of Health, 
Education, and Welfare. 


The Table of Contents for Part 115 
is revised as follows: 


PART 115—ASSISTANCE FOR LOCAL EDUCA- 
TIONAL AGENCIES IN AREAS AFFECTED BY 
FEDERAL ACTIVITIES 


Subpart A—Scope and Definitions 
Sec. 


115.1 Scope. 
115.3 Definitions. 


Subpart B—Applications 


115.10 
115.11 
115.12 


Applications. 

Final date for filing applications. 

CReserved] 

115.13 Notification to applicants. 

115.14 Assurances and parental participa- 
tion with respect to Indian children for 
applications under section 3. 

115.16 Civil Rights. 
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Subpart D—Generally Comparable Local Educational 
Agencies; Local Contribution Rate 


Sec. 


115.30 Determination of generally compa- 
rable local educational agencies. 

115.31 Computation of local contribution 
rate. 

115.32 Increase in or special local contribu- 
tion rate. 


Subpart E—Records and Reports Required by the 
Commissioner 


115.40 Records and reports required of ap- 
plicants. 

115.41 Final reports by applicants under 
sections 2, 3, and 4. 

115.42 Retention of records. 

115.43 Reports from- other Federal agen- 
cies. 





Subpart F—Arrang ts Under Section 6 of the Act 

115.49 Ability to provide a suitable free 
public education. 

115.50 Arrangements under section 6(a). 

115.51 Arrangements under section 6(b). 

115.52 Arrangements under section 6(c). 

115.53 Proposal for arrangements under 
section 6. 

115.54 Determinations by the Commission- 
er pursuant to section 6. 

115.55 Notice of Commissioner's action. 

115.56 Arrangements under section 402(a). 

115.57 Expenditures. 

115.58 Reports. 

115.59 Termination of arrangements. 

AvuTHORITY: Sec. 2, 3, 4, 5, 6, 403(1) of Pub. 
L. 81-874 (20 U.S.C. 238, 239, 240, 241). 


Part 115 of Title 45 of the Code of 
Federal Regulations is amended as fol- 
lows: 


1. Section 115.3 is amended by revis- 
ing paragraph (o) and by adding para- 
graph (r) to read as follows: 


§ 115.3 Definitions. 


* * * x + 


(o}1) A parent is “employed on” 
Federal property if on the basis of the 
parent-pupil survey described in 
§ 115.3(e) and (j) the Commissioner de- 
termines that: 

(i) The parent normally reports to 
work on Federal property; 

(ii) The parent normally receives 
work instructions on Federal property; 
and 

(iii) The parent normally has work 
attendance initially recorded while on 
Federal property. 

(2) The Commissioner maintains a 
list of properties owned only in part 
by the Federal Government. For each 
such property, the Commissioner de- 
termines the number of parents em- 
ployed on the Federal portion. That 
number the Commissioner divides by 
the number of all employees working 
on all portions of the property on a 
specific date. The Commissioner mul- 
tiplies this ratio by the number of 
children claimed against the property 
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to determine the number of children 
that are eligible to be counted for pay- 
ment under the Act. 

(r) Free public education is consid- 
ered “suitable” for purposes of Section 
6 of the Act if: 

(1) The primary language of instruc- 
tion is English; and 

(2) The school which a pupil attends 
or would attend is within the State’s 
established maximum commuting dis- 
tance from a pupil’s home; and 

(3) The programs of instruction of- 
fered or which can be offered with 
combined local, State, and Federal re- 
sources meet minimum standards for 
State accreditation or approval. If the 
particular State has not established 
minimum standards for accreditation 
or approval, the Commissioner applies 
appropriate accreditation associations’ 
standards to assess suitability of the 
local educational agency’s program of 
instruction; or 

(4) Social, political or other factors 
to support a determination that free 
public education is suitable. 


(20 U.S.C. 238 (a) and (b), 244(1); H.R. No. 
703, 83d Cong., 1st Sess., (July 3, 1953), 26, 
H.R. 1532, 85th Cong., 2d Sess., (March 19, 
1958), 51) 

Cross REFERENCE: Certain other pertinent 
definitions may be found in the “General 
Provisions for Office of Education Pro- 
grams” § 100.1 (45 CFR 100.1) 


Subparts B, D, and E are revised as 
follows: 


Subpart B—Applications 


§ 115.10 Applications. 


Any local educational agency seek- 
ing financial assistance under sections 
2, 3, or 4 of the Act shall, as a condi- 
tion of entitlement, file with the Com- 
missioner of Education an application 
for financial assistance. Such applica- 
tion shall be transmitted through and 
certified by the appropriate State edu- 
cational agency, on Form RSF-1 (enti- 
tled “Application for School Assist- 
ance in Federally Affected Areas 
(Title I of Pub. L. 874)”) and shall 
show the basis for entitlement under 
the Act and regulations. Copies of all 
application forms may be obtained 
from that State educational agency 
which serves the applicant local educa- 
tional agency. 


(20 U.S.C. 240(a)) 


§ 115.11 Final date for filing applications. 


(a) Except as otherwise provided in 
this section, the final date for filing an 
application for financial assistance 
under sections 2, 3, or 4 of the Act 
shall be January 31st of the fiscal year 
for which such assistance is sought; 
except that, whenever such a final 
date falls on a Saturday, Sunday, or 
other Federal holiday, the final date 
for filing an application shall be the 
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next succeeding business day. Each ap- 
plication must be received by the Com- 
missioner on or before the final filing 
date, after transmittal through and ce- 
tification by the State educational 
agency. The applicant is responsible 
for obtaining the certification of the 
State educational agency and for se- 
curing a timely transmittal of the ap- 
plication to the Commissioner. In 
order to give the State educational 
agency time in which it may process 
the application, the applicant should 
file its application with the State edu- 
cational agency by January 2 of the 
fiscal year for which assistance is 
sought. 

(b) With respect to an applicant 
whose eligibility for financial assist- 
ance under the Act is established 
during the fiscal year by initiation or 
reactivation of an activity of the 
United States, or by the acquisition of 
Federal property, the filing date shall 
be extended 60 days beyond the date 
of such initiation, reactivation, or ac- 
quisition. 

(c) With respect to an applicant 
whose eligibility for financial assist- 
ance is established pursuant to an 
amendment to the Act which is en- 
acted during the fiscal year for which 
assistance is sought, the filing date 
shall be extended 60 days beyond the 
effective date of such amendment. 

(d) With respect to a local education- 
al agency which, during the fiscal year 
for which assistance is sought, ac- 
quired administrative control and di- 
rection of free public education in all 
or any portion of an area of a previ- 
ously existing local educational agency 
(under the circumstances described in 
§ 115.20(b)), the filing date of an appli- 
cation under sections 3 and 4 of the 
Act shall be extended to the extent 
necessary to allow 60 days beyond the 
effective date of such change in dis- 
trict organization. 

(e) A timely filed application may be 
amended to apply for additional or al- 
ternative financial assistance based 
upon (1) the initiation or reactivation 
of a Federal activity, (2) the acquisi- 
tion of property by the United States 
after the application was _ initially 
filed, (3) an amendment to the Act 
after the application was filed, or (4) a 
determination of the Commissioner 
first communicated to the applicant 
that property is or is not ‘Federal 
property” under section 403(1) of the 
Act. Such amendment must be filed 
within 60 days of such occurrence or 
communication and no later than on 
or before the 30th day of September 
following the fiscal year for which 
payment is requested 

(f) A timely filed application may be 
amended to apply for additional or al- 
ternative financial assistance under 
sections 3(d)(2)(B), 3(d)(3)(B)(ii), 3¢e) 
or section 4(d) of the Act, or section 
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305(b)(2) of Pub. L. 93-380, if such an 
amendment is: 

(1) Filed no later than September 30 
of the fiscal year following that for 
which assistance is sought; and 

(2) Accompanied by a detailed state- 
ment setting forth the basis of the 
claim and a justification for the re- 
quested entitlement. 


(20 U.S.C. 240(a)(1) 
§ 115.12 [Reserved] 


§ 115.13 Notification to applicants. 


Each applicant will be notified of 
the results of the review of its applica- 
tion under one or more of the sections 
or subsections of the Act, and the esti- 
mated amount of the payment, if any 
to be made. 


(20 U.S.C. 240) 


§ 115.14 Assurances and parental partici- 
pation with respect to Indian children 
for applications under section 3. 


(a) Each application for payment 
under section 3(a) or section 3(b) of 
the Act which is based upon children 
who reside on or reside with a parent 
employed on Indian lands (as included 
within the definition of Federal prop- 
erty under section 403(1)(A) of the 
Act) shall set forth adequate assur- 
ance that Indian children will partici- 
pate on an equitable basis in the 
school program of the applicant local 
educational agency. 


(Pub. L. 92-318, section 411(a); (20 U.S.C. 
240 (a)(2))) 


(b) Each application based upon 
children as described in paragraph (a) 
of this secticn shall: 

(1) Set forth such policies and proce- 
dures as will ensure that programs and 
projects assisted under the application 
have been planned and developed, and 
will be operated in consultation with, 
and with the involvement of parents 
of, the children to be served by such 
programs and projects. Applicants 
must submit a brief statement describ- 
ing such policies and procedures with 
each application; 

(2) Be submitted with assurance that 
such parents have had an opportunity 
to present their views with respect to 
the application; and 

(3) Set forth policies and procedures 
for adequate dissemination of program 
plans and evaluations to such parents 
and the public. Applicants must 
submit a brief statement describing 
such policies and procedures with each 
application. 

(c) It shall be the responsibility. of 
the applicant local educational agency 
to provide to the parents of such chil- 
dren: ; 

(1) Opportunity to make recommen- 
dations to the local educational 
agency concerning the needs of the 
Indian children; 


(2) Opportunity to consult with the 
local educational agency concerning 
the ways in which such parents can 
assist their children in realizing the 
benefits to be derived from the educa- 
tional program cf the local education- 
al agency; and 

(3) Opportunity to present their 
views to the appropriate school per- 
sonnel concerning the educational pro- 
gram and parental participation. 


(20 U.S.C. 1231d; Pub. L. 92-318, section 
411(a)) 


§ 115.16 Civil rights. 


(a) Federal financial assistance is 
subject to the regulations in Part 80 of 
this title, issued by the Secretary of 
Health, Education, and Welfare and 
approved by the President to effectu- 
ate the provisions of Title VI of the 
Civil Rights Act of 1964 (Pub. L. 88- 
352). 


(42 U.S.C. 2000d) 


(b) Federal financial assistance is 
also subject to the provisions of Title 
IX of the Education Amendments of 
1972 (prohibition of sex discrimina- 
tion), and any regulations issued 
thereunder. 


(Pub. L, 92-318, Title IX) 
* * * * * 


Subpart D—Generally Comparable Local Edu- 
cational Agencies; Local Contribution Rate 


§ 115.30 Determination of generally com- 
parable local educational agencies. 


(a) In the case of a local educational 
agency in a State (other than Puerto 
Rico, Guam, American Samoa, the 
Virgin Islands, or any State in which a 
substantial portion of the land is an 
unorganized territory for which a 
State agency is the local educational 
agency or any State in which there is 
only one local educational agency) the 
Commissioner will, after consultation 
with the State educational agency and 
the applicant, determine those local 
educational agencies which, in his 
judgment, are generally comparable to 
the applicant. For this purpose, the 
Commissioner will, based upon the 
recommendation of the State educa- 
tional agency, classify all local educa- 
tional agencies in such State into 
groups of agencies generally compara- 
ble to one another. In recommending 
to the Commissioner the classification 
of all local educational agencies in the 
State into generally comparable 
groups, the State educational agency 
shall initially establish proposed 
groups based upon legal classifications 
or justify the use of another factor as 
the principal factor. Unless the State 
educational agency can establish to 
the satisfaction of the Commissioner 
that the consideration of additional 
factors will not result in greater com- 
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parability, division into further groups 
will be required. For the purposes of 
such further division; consideration 
shall be given to grade level span 
maintained, economic characteristics, 
total number of pupils in- ADA, cost 
per pupil in ADA paid from local 
sources and paid from all sources, per- 
cent of pupils transported, pupil- 
teacher ratio, assessed local property 
valuation per pupil in ADA, ratio of 
assessed value to true value, tax rate 
levied on real estate for school pur- 
poses for current expenses only and 
for current expenses, debt service and 
capital outlay, teacher salary sched- 
ule, curricula offered, and any other 
relevant factors. In making its recom- 
mendations in that regard to the Com- 
missioner, the State educational 
agency will furnish such information 
as he may require, including informa- 
tion justifying the factors used and fi- 
nancial and attendance data necessary 
for the computation of per pupil ex- 
penditure and local contribution rate. 
On the basis of the recommendation 
by the State educational agency, the 
data furnished and other information 
which the Commissioner may obtain, 
and applying the above criteria, he 
will determine whether all local educa- 
tional agencies in the State shall be 
classified into generally comparable 
groups and, if so, will determine such 
groups. The pupil, financial, and other 
data specified above for the establish- 
ment of group rates for a fiscal year 
are to be submitted to the Commis- 
sioner by the State educational agency 
by September 1 of the fiscal year for 
which such rates will be applicable. 
These data must include the following: 

(1) Number of local educational 
agencies in the State and in each pro- 
posed group; 

(2) Total ADA for (i) all local educa- 
tional agencies in the State and (ii) all 
local educational agencies in each pro- 
posed group; 

(3) Total revenue receipts from local 
sources for current expenditures for 
(i) all local educational agencies in the 
State and (ii) all local educational 
agencies in each proposed group; 

(4) Total revenue receipts from all 
sources (excluding monies received 
under Titles I, II, III, and IV of the 
Elementary and Secondary Education 
Act of 1965) for current expense pur- 
poses for (i) all local educational agen- 
cies in the State and (ii) all local edu- 
cational agencies in each proposed 
group; 

(5) Total current expenditures (ex- 
cluding expenditures from funds 
granted under Titles I, II, III, and IV 
of the Elementary and Secondary 
Education Act of 1965) for (i) all local 
educational agencies in the State and 
Gii) all local educational agencies in 
each proposed group; 
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(6) Total current expenditures from 
local source revenues for (i) all educa- 
tional agencies in the State and (ii) all 
local educational agencies in each pro- 
posed group; 

(7) Average local contribution rate 
for the State and for each proposed 
group (paragraph (a)(6) of this section 
divided by paragraph (a)(2) of this sec- 
tion); 

(8) Average current expenditure per 
pupil for the State and for each pro- 
posed group (paragraph (a)(5) of this 
section divided by paragraph (a)(2) of 
this section); 

(9) Total number, the actual ADA, 
and the total allowable current ex- 
penditures for the second preceding 
fiscal year of children enrolled in 
grades 13 and 14 of all local education- 
al agencies of States which offer these 
grades as free public education; and 

(10) Estimated current fiscal year 
per pupil cost for the State (in those 
States in which an applicant requests 
an entitlement under section 3(c)(4) or 
4 of the Act). The actual per pupil 
costs shall be submitted by the appli- 
cant to the Commissioner at such time 
as they become available for each 
group. 


(20 U.S.C. 238(d), 255(5)) 


(b) An alternate method of deter- 
mining group local contribution rates 
may be used in States in which the 
majority of local educational agencies: 
(1) Are not applicants under the pro- 
gram; and (2) provide free public edu- 
cation to the majority of public ele- 
mentary and secondary pupils in the 
State. In these cases, each group es- 
tablished under paragraph (a) of this 
section may be divided further into ap- 
plicants and non-applicants. In each 
group the non-applicant school dis- 
tricts must number at least 5. The 
data for non-applicant school districts 
determines the LCR for applicant 
school districts in each group. 

(c) In a State for which group classi- 
fications of generally comparable 
school districts cannot, in the judg- 
ment of the Commissioner, be appro- 
priately established pursuant to para- 
graph (a) of this section. 

(1) An applicant may submit to the 
Commissioner in its application the 
names of districts (approximately five 
in number) in the State which it 
deems generally comparable to the 
local educational agency of the appli- 
cant (together with all other pertinent 
data requested in the application by 
the Commissioner); Provided, That 
the applicant include in that data its 
legal classification or grade span main- 
tained, its economic characteristics 
and a minimum of any three addition- 
al criteria from the following: 

(i) Total number of pupils in average 
daily attendance; 
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(ii) Cost per pupil in average daily 
attendance paid from local source 
funds only and cost paid from all 
source funds; 

(iii) Percent of pupils transported; 

(iv) Pupil-teacher ratio; 

(v) Assessed local property valuation 
per pupil in average daily attendance; 

(vi) Ratio of assessed value to true 
value; 

(vii) Tax rate levied on real estate 
for school purposes for current ex- 
penses only and for current expenses, 
debt service and capital outlay; 

(viii) Teacher salary schedule; and 

(ix) Curricula offered; 

(2) The selection by the applicant of 
such local educational agencies shall 
be based upon the criteria set forth in 
paragraphs (a)(1) through (a)(10) of 
this section and shall be submitted 
through the State educational agency 
for review and comment. The Commis- 
sioner’s determination will be based 
upon such criteria and any other rele- 
vant factors. The financial, attend- 
ance, and other data of the selected 
local educational agencies must be suf- 
ficient to justify the selection of such 
local educational agencies as generally 
comparable and to determine the per 
pupil expenditures and the local con- 
tribution rates in such agencies. On 
the basis of the data furnished by the 
applicant, or information otherwise 
obtained, and applying the above cri- 
teria, the Commissioner will select 
those local educational agencies which 
he determines to be generally compa- 
rable to the applicant. Such data must 
be submitted to the Commissioner by 
the State educational agency for each 
local educational agency deemed to be 
generally comparable by September 1 
of the fiscal year for which application 
is made. Data must include the follow- 
ing: 

(i) Comparable local educational 
agency data for the second preceding 
fiscal year compiled by the State edu- 
cational agency for use by applicants 
in completing the comparable district 
table in the application for the year of 
application; 

Gi) ADA and the current expendi- 
tures for the second preceding fiscal 
year of children under twenty-one 
years of age who are enrolled in grades 
13 and 14 for all local educational 
agencies in States that offer these 
grades as free public education; and 

(iii) The estimated percent of 
change in per pupil cost for all local 
educational agencies in the State, in 
the aggregate, for the current fiscal 
year from the second preceding fiscal 
year, for each State wherein an appli- 
cant requests an entitlement under 
section 3(c)(4) or section 4. Since com- 
parable district data are submitted for 
the second year preceding, the esti- 
mated percent of increase factor for 
adjusting the per pupil cost to the cur- 
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rent year will suffice for all purposes 
prior to the final payment. However, 
the State shall submit actual data to 
the Commissioner for the purpose of 
computing final payments (except 
those final payments made pursuant 
to section 238(c)(4) and 239 of the 
Act). 


(20 U.S.C. 238(d), 244(5)) 


(d) The State agency shall not dis- 
tribute group rate data or comparable 
district data to applicants for inclusion 
in applications prior to the receipt of 
notice that such data have been ap- 
proved by the Commissioner. 


(20 U.S.C. 238(d), 244(5)) 


§ 115.31 Computation of local contribu- 
tion rate. 

The local contribution rate for an 
applicant for any fiscal year, except as 
otherwise specified in section 3(d) of 
the Act, will be computed by the Com- 
missioner in the following manner: He 
shall divide (a) the aggregate current 
expenditures, during the second fiscal 
year preceding the fiscal year for 
which he is making a computation, 
which the local educational agencies 
determined pursuant to § 115.30 to be 
generally comparable to that of the 
applicant, made from revenues derived 
from local sources by (b) the aggregate 
number of children in average daily 
attendance to whom such agencies 
provided free public education during 
such second preceding fiscal year. The 
local contribution rate shall be an 
amount equal to the quotient so ob- 
tained. 


(20 U.S.C. 238(d). 


§ 115.32 Increase in or special local con- 
tribution rate. 

Notwithstanding the provision in 
§ 115.31, if the current expenditures in 
the local educational agencies which 
the Commissioner determined to be 
generally comparable to that of the 
applicant, in his judgment, are not 
reasonably comparable because of un- 
usual geographical factors which 
affect the current expenditures neces- 
sary to maintain a level of education 
equivalent to that maintained in such 
other local educational agencies, then 
the Commissioner will increase the 
local contribution rate for such an ap- 
plicant by the amount he determines 
will compensate the applicant for the 
increase in current expenditures ne- 
cessitated by such unusual geographi- 
cal factors. 


(20 U.S.C. 238(d)) 


PROPOSED RULES 


Subpart E—Records and Reports Required by. 
the Commissioner 


§ 115.40 Records and reports required of 
applicants. 


(a) Each applicant shall maintain 
adequate written records to substanti- 
ate the Federal connection of pupils 
forming the basis for claim for finan- 
cial assistance under sections 3 or 4 of 
the Act and shall make its records 
available to the Commissioner upon 
request for the purpose of examina- 
tion or audit. 

(b) Each applicant shail submit such 
reports and information as the Com- 
missioner may reasonably require to 
determine the amount which the ap- 
plicant may be paid under section 2, 3, 
or 4 of the Act. 


(20 U.S.C. 237, 238, 239, 240(a)) 


§ 115.41 Final reports by applicants under 
sections 2, 3, and 4. 


(a) Submission of final reports. Each 
applicant shall for each fiscal year 
submit through the State educational 
agency on Form RSF-3 a final report 
to enable the Commissioner to deter- 
mine the amount to which the appli- 
cant is entitled under the Act. Copies 
of this form may be obtained from the 
appropriate State educational agency. 
Such final reports must be received by 
the Commissioner on or before the 
30th day of September following the 
fiscal year for which payment is re- 
quested; except that, whenever that 
date falls on a Saturday, Sunday, or 
Federal holiday, the final date for 
filing such final reports shall be the 
next succeeding business day. No certi- 
fication of payment will be made after 
the applicable date for filing the final 
report for any fiscal year until the 
final report for that fiscal year has 
been received. Until all such reports 
for each year for which an applicant 
has received a payment have been re- 
ceived in proper form, no further pay- 
ment to such applicant will be made 
under the Act for any subsequent 
year, unless the Commissioner is satis- 
fied from other information that the 
payments already made for the year 
for which a final report is lacking do 
not exceed the net amount due that 
applicant out of the appropriations for 
that year. 

(b) Failure to submit final report 
when appropriations are insufficient. 
In addition to the limitation in para- 
graph (a) of this section for any year 
for which the Commissioner is re- 
quired to reduce the amounts which 
he certifies for payment because the 
funds appropriated are insufficient to 
pay in full the total amounts to which 
all applicants are entitled, unless the 
final report has been received by the 
Commissioner on or before the appli- 
cable date for filing that final report, 
an applicant will not be entitled to any 


further payment out of funds availa- 
ble for that fiscal year. However, an 
applicant which has not received its 
regular initial payment for that year 
will have its application processed for 
that regular initial payment. 

(c) Excessive entitlement. The Com- 
missioner may, for a fiscal year for 
which no final report has been re- 
ceived, disallow any portion of the es- 
timated entitlement which he may de- 
termine to be excessive on the basis of 
such information as is available. On 
the basis of all available information 
and whether or not such a report has 
been submitted after the applicable 
date for filing a final report following 
the close of the fiscal year, if an appli- 
cant is found to have received funds in 
excess of its entitlement or prorated 
portion of its entitlement for that 
fiscal year, that excess will be deduct- 
ed in computing amounts subsequent- 
ly certified for payment to the appli- 
cant for the current or subsequent 
fiscal year. Where no such payments 
are due, the applicant will be required 
to refund such excess to the United 
States through the Commissioner. 

(d) Information submitted* after 
deadline date. No effect will be given 
to any report or information filed by 
the applicant after the applicable date 
for filing a final report to increase the 
amount computable on the basis of in- 
formation filed on such date, except 
that, where clarifying information has 
been solicited in writing by the Com- 
missioner for the purpose of process- 
ing applications and final reports, 
such information may be given effect 
if received in writing by the Commis- 
sioner. 


(20 U.S.C. 240(a)) 


§ 115.42 Retention of records. 


Each recipient shall comply with the 
requirements in Subpart D of Part 74 
of this title with respect to records 
that a recipient must keep. However, 
Section 434(a) of the General Provi- 
sions Act requires that a recipient 
must keep records for a five-year 
period, rather than the three-year 
period set in § 74.21. 


(20 U.S.C. 1232c(a)) 


* . * * 





Subpart F—Arrang ts Under Section 6 of 


the Act 


§ 115.49 Ability to provide a suitable free 
public education for the purposes of 
Section of the Act. 


The Commissioner considers a local . 
educational agency (LEA) able to pro- 
vide a suitable free public education if 
the local educational agency has (a) 
the authority under the State law to 
provide a suitable free public educa- 
tion to pupils residing on Federal 
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property, (b) has not refused to pro- 
vide that education, and (c) has the 
actual or potential financial resources 
to provide that education. 


(20 U.S.C. 241) 


§ 115.50 Arrangements under section 6(a). 


(a) Children who reside on Federal 
property shall be educated whenever 
possible in schools operated and con- 
trolled by local educational agencies 
(in accordance with State laws and 
standards). 

(b) Insufficient funding under sec- 
tion 3 of the Act does not provide ade- 
quate justification for the making of 
arrangements under section 6(a) of 
the Act. 

(c) In appropriate instances, when 
arrangements are made under section 
6(a) of the Act, the provisions of sec- 
tion 6(f) shall be applied. 

(d) To the extent practicable, the 
Commissioner will limit such pay- 
ments to that of the per pupil cost 
provided for children in comparable 
communities in the State. In order to 
establish such cost, the agency or de- 
partment proposing the arrangements 
must submit the per pupil cost data 
for the following agencies: 

(1) The local educational agency in 
which all or part of the Federal prop- 
erty where the children reside and for 
which a proposal is being submitted is 
located, or, if the Federal property is 
not located within a local educational 
agency, one of the local educational 
agencies contiguous to such Federal 
property; 

(2) The local educational agency in 
which the capital city of the State is 
located; and 

(3) From one to three additional 
local educational agencies thought to 
be generally comparable to that of the 
schools affected by the proposal. 


(20 U.S.C. 241(a); House Report No. 81-2287, 
June 20, 1950, 22-23) 


§ 115.51 Arrangements under section 6(b). 


(a) When the Commissioner makes 
arrangements under section 6(a) of 


PROPOSED RULES 


the Act, he will under appropriate cir- 
cumstances also make arrangements 
for those children for whose education 
he is authorized to make provisions 
under section 6(b) of the Act. 

(b) Where a parent residing on the 
Federal property is transferred and 
the family moves from housing on 
Federal property to housing in an area 
adjacent to the Federal property, the 
dependent children will be permitted, 
as determined by the Commissioner, 
to continue in attendance at the sec- 
tion 6 school for the remainder of the 
fiscal year: Provided, That they con- 
tinue to reside in such adjacent area. 
Where a parent is assigned to a Feder- 
al property on which there is a section 
6 school and is assigned family hous- 
ing on Federal property which the op- 
erating Federal agency certifies will be 
available for occupancy and will be oc- 
cupied within ninety (90) days from 
the official reporting date of such 
parent, the dependent children may be 
permitted to attend the section 6 
school while residing in an area adja- 
cent to such Federal property for the 
portion of the ninety-day period as re- 
quired by such residence. 


(50 U.S.C. 241(b)) 


§ 115.52 Arrangements under section 6(c). 


(a) When the Commissioner makes 
arrangements under section 6(a) of 
the Act, he will under appropriate cir- 
cumstances also make arrangements in 
connection therewith for those chil- 
dren for whose education he is author- 
ized to make provision under section 
6(c) of the Act. 

(b) Children may be permitted to 
attend the section 6 schools under the 
provisions of section 6(c) upon submis- 
sion of a proper proposal approved by 
the Commissioner. Such children may 
include only: 

(1) Children of a parent employed 
by the United States in Puerto Rico 
under the following conditions: 

(i) The employing Federal agency 
documents that it has a policy of 
transfer or reassignment of personnel 
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who occupy the same or similar grade, 
position, or classification of the parent 
and the parent is subject to such 
policy; 

Gi) Such agency normally makes 
reassignments or transfers of such em- 
ployees to places where English is the 
language of instruction in the school 
normally attended by children of Fed- 
eral employees; 

(iii) The head of the employing Fed- 
eral agency documents that employees 
occupying the same grade, position, or 
classification have been transferred or 
reassigned to areas where English is 
the primary language of instruction; 

(2) Children of a federally employed 
parent if: 

(i) Such parent, with his family, has 
been stationed in an area in which 
English is the language of instruction 
in the schools generally attended by 
the children of such employees; 

(ii) Such parent has been assigned to 
a location where the family is not au- 
thorized by the employing agency to 
go; and 

(iii) Either of the following condi- 
tions exists: 

(a) Such parent’s home of record is 
Puerto Rico; or ‘ 

(bo) The home of such parent or such 
parent’s spouse was Puerto Rico prior 
to their marriage; and, 

(3) Children of a parent who is em- 
ployed as a supervisor, administator or 
instructional personnel in a facility for 
which arrangements are made pursu- 
ant to section 6 of the Act, if both of 
the following conditions exist: 

(i) Such parent was hired in a coun- 
try in which English is the primary 
language; and 

(ii) The family of such parent mi- 
grated to Puerto Rico from an area in 
which English is the language of in- 
struction in schools generally attended 
by children of such employees. 


(20 U.S.C. 241(c); Sen. Rept. No. 311, 89th 
Cong., lst Sess., June 9, 1965, 2: H. Rept. No. 
703, July 3, 1953, 83d Cong., Ist Sess., 24, 28, 
67) 


{FR Doc. 78-33882 Filed 12-8-78; 8:45 am] 
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